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United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T February 12, 2004

Charles R. Fulbruge Il
Clerk

No. 00-41187 c/w
No. 03-40146
Summary Cal endar

UNI TED STATES OF ANMERI CA,

Pl ai ntiff-Appellee,
ver sus
RAFAEL LONGORI A- CONTRERAS,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of Texas
(M93-CR-99-1)

Before JOLLY, WENER, and DENNI'S, Crcuit Judges.
PER CURI AM ~

Def endant - Appel | ant  Raf ael Longori a-Contreras (Longori a)
pl eaded guilty to conspiracy to possess with intent to distribute
over 1000 kil ograns of mari huana and over five kil ograns of cocaine
and to maintain locations in which to store the controlled
substances prior to distribution. He was sentenced to 156 nonths
of inprisonnent and five years of supervised release and was

ordered to pay a $17,500 fine. As aresult of Longoria s 28 U. S.C.

Pursuant to 5THGOR. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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§ 2255 notion, he was granted perm ssion to take this direct appeal
out of tine.

Longoria argues that this case should be remanded for the
district court to determine the ineffective assistance clains
raised in his 28 U . S.C. § 2255 notion that were di sm ssed w thout
prejudice by the district court. He contends that these issues go
to the validity of his conviction and that, given the extensive
history of this case, equity and efficiency require that these
matters be addressed prior to his direct appeal. In his
application to this court for a certificate of appealability (COA)
fromthe dism ssal wthout prejudice of those clains, Longoria did
not argue that exceptional circunstances existed warranting their
resolution prior to his direct appeal. W denied a COA; and
Longori a has not shown that he is entitled to revisit these issues
her e. Because, as Longoria concedes, the record regarding his
i neffective assistance clains was not adequately devel oped in the
district court, these claims wll not be addressed on direct

appeal. See United States v. Navejar, 963 F.2d 732, 735 (5th Cr.

1992).
Longori a contends that the quantity of drugs shoul d have been

proven as an elenent of the offense and that Apprendi v. New

Jersey, 530 U S. 466 (2000), renders 21 US. C. 8 841 and, by
reference, 21 U S C 8§ 846, unconstitutional. As Longoria

concedes, these argunents are foreclosed by United States v.

Sl aughter, 238 F.3d 580 (5th G r. 2000).
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Longoria also asserts that the district court erred in
sentencing him by inposing a fine and by inposing the four-Ievel
enhancenent in U S. S .G § 3Bl.1(a). Al though the district court
originally expressed concern regarding the assets from which
Longoria could pay a fine, the court subsequently concl uded that
there was sufficient evidence in the presentence investigation
report (PSR) to support the inposition of the fine. The court
specifically cited the large suns of noney that were paid to
Longoria in the course of the drug conspiracy. Longoria did not
refute this information, and his unsworn assertion, through
counsel, that he did not have any assets left at the tine of
sentencing is insufficient to rebut the information in the PSR

See United States v. Ayala, 47 F.3d 688, 690 (5th Cr. 1995).

Li kewi se, Longoria has not shown that the district court clearly
erred in applying the four-1level enhancenent for his having been a
| eader or organizer of crimnal activity involving five or nore

participants or that was otherw se extensive. See United States v.

Cooper, 274 F.3d 230, 247 (5th Gr. 2001).

AFFI RMVED.
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